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II.

Introduction

The Surface M ning Control and Recl amati on Act of 1977 (SMCRA) created the
Ofice of Surface Mning Reclamation and Enforcenment (OSM) in the
Departnment of the Interior. SMCRA provides authority to OSMto oversee
the inplenentation of and provide Federal funding for State regulatory
prograns that OSM has approved as neeting the m ni num standards specified
by SMCRA. This report contains summary information regarding the
ef fectiveness of the West Virginia program in nmeeting the purposes of
SMCRA specified in section 102. This report covers the period of October
1, 1999, to Septenber 30, 2000. Det ai | ed background information and
conpr ehensi ve reports for the programel enents eval uated are avail abl e at
the Charleston Field Ofice, 1027 Virginia Street, East, Charl eston, West
Virginia, 25301, phone (304) 347-7158.

The follow ng acronyns are used in this report:

ACSI Appal achian Clean Streans Initiative

AND Acid M ne Drainage

AML Abandoned M ne Land

AMLR Abandoned M ne Land Recl amati on

ACC Approxi mate Origi nal Contour

ARCC Appal achi an Regi onal Coordi nati ng Center

CFR Code of Federal Regul ations

CH A Currul ati ve Hydrol ogi ¢ | npact Assessnent

CHFO Charleston Field Ofice

CCOE U.S. Arny Corps of Engineers

CWA Cl ean Water Act

El S Envi ronnental | npact Statenent

EPA U.S. Environnental Protection Agency

EY 1999 Eval uation year 1999 (COctober 1, 1998 to Septenber 30, 1999
EY 2000 Eval uati on year 1999 (October 1, 19998 to Septenmber 30, 2000
FW5 U S. Fish and Wldlife Service

as Ceographic I nformation System

HCPA Hom ny Creek Preservation Association

| BR I nci dental Boundary Revi sion

NO Notice of Intent to Sue

osM O fice of Surface M ning

OVEC Ohio Valley Environmental Coalition

SMCRA Surface M ning Control and Reclamati on Act of 1977
TDL Total Maxi mum Daily Load

USGS Unites States Geol ogi cal Survey

WCAP Wat er shed Cooperative Agreenent Program

W/DEP West Virginia Division of Environmental Protection
W/HC West Virginia Hi ghl ands Conservancy

VWSCMRA West Virginia Surface Coal Mning Reclamation Act

Overview of the West Virginia Coal Mining Industry

Coal has been mined in West Virginia using underground nethods since the
early 1700's. Underground m ning i ncreased throughout the 1800's and into
the 1950's. Surface mning began around 1916, but significant production
did not occur until World War 11. M ning activities occurring before
passage of the Surface Coal Mning and Recl amation Act (SMCRA) in 1977



resulted in many unreclained or under reclainmed areas within the State.
Currently, the Abandoned M ne Land (AM.) inventory contains a record of
2,371 such sites

West Virginia s denonstrated coal reserve base totals 35.4 billion tons.
The State’s estimated recoverabl e coal reserves at produci ng nines total ed
1.9 billion tons in 1998. West Virginia ranks fourth in the country in
denmonstrated coal reserves and second in recoverabl e coal reserves. Coa

occurs in all but two of the State’s 55 counties. M nable seans occur in
43 of the 55 counties. O the 117 identified coal seans in the State, 62
seans are mnable using current technol ogy.

Coal production in West Virginia accounts for about 15 percent of the
Nation's total production. |In 1998, West Virginia produced 171 million
tons of coal, allowing it to retain its ranking as the second | argest coa
producing State (see Table 1, Appendix A for coal production based on
sal es). The average price per ton of coal mned in Wst Virginia during
1998 was $27.07. The price of West Virginia coal rose slightly nore than
1997, but it has declined steadily since 1989.

Under ground ni nes produce approxi mately 68 percent of the State’'s tota
coal production. The State’s underground mines had an average coal
recovery of 61 percent. Longwall mning occurs in eleven States.
Fourteen of the Nation’s seventy-six longwall mning operations are in
West Virginia. Longwal | coal production continues to increase in the
St ate. Longwal I m ning operations produced 30 percent of the State’'s
total coal production in 1998. However, continuous mning operations
continue to account for nost of the State’ s underground production

Contour, area, nountaintop renoval, and nultiple-seam m ning operations
are the nost comon net hods of surface mining inthe State. Wth advances
i n mning technol ogy, surface m nes are becom ng | arger and nore conpl ex.
Thirty-two percent of the coal produced in West Virginia is by surface
m ni ng met hods. Surface coal production declined by 5.7 percent in 1998,
wher eas underground production increased by 0.6 percent. Si nce 1989,
however, underground coal production in the State has increased by only
0.4 percent, but surface mne production has increased by 3.3 percent.
Mount ai ntop and nmultiple seam m ning operations are largely responsible
for the increased surface coal production. At the end of the reporting
peri od, W/MDEP permtted 102 nountaintop mning operations in the State
with variances from approximate original contour (AOCC). Sixty of these
wer e nmount ai ntop renoval and 42 were steel slope. The average nountai ntop
removal operation totaled 530 acres, and the average steep slope mning
operation with an AOCC variance totaled 561 acres. These operations
affected 0.4 percent of the State’'s total land and water area.
Mount ai ntop mning operations conprise only 12 percent of the State's
total surface mning operations, but account for about 27 percent of the
acres under surface nmining permts.

West Virginia has approximtely 2,500 inspectable units. The nunber of
new permnmits issued annually by the State has declined, but the conplexity
and size of the operations have increased. Approximtely 63 percent of
the State’'s permts are active and require nonthly inspections by the

W/DEP. Underground m nes account for about 42 percent of the total
i nspectabl e units and surface m nes account for 33 percent. The renaining
25 percent consists of other facilities, including such things as

preparation plants, refuse piles, loading facilities, and haul r oads.

-2-



III.

Approxi mately 79 percent of the coal produced in Wst Virginia is used
donmestically, with 21 percent of that coa being consuned within the
St at e. Most coal produced in Wst Virginia is used to generate
electricity. Coal produces 98 percent of the electricity generated in
State. Water transports 54 percent of the coal produced in the State and
railroads transport 40 percent.

West Virginiais the Nation’s | eading coal exporter with 48 percent of the
country’'s foreign exports. Canada, Japan, Brazil, Italy and the United
Ki ngdomcontinue to be the | eading i nporters of West Virginia coal. These
countries account for 59 percent of the Nation's exports. Metallurgica

coal conprises 86 percent of West Virginia's coal exports to foreign
countries.

About 400 conpanies produce coal in Wst Virginia. Due to increased
mechani zati on and consolidation in the mning industry, nore than 12, 315
mning jobs have been lost in the State since 1989, although coal
production has increased by 12 percent. Enploynent at both surface and
underground m nes has declined steadily since 1989. Most of the decline
in enploynment has been at underground nines. The Sate’'s coal mning
i ndustry directly enploys approxi mately 17,167 people with a payroll of
about $900 million. Total enploynent, including i ndependent contractors,
is nearly 53,000 enpl oyees. Seventy-seven percent of the miners in the
State work in underground nm nes. Boone, Kanawha, M ngo, Ral ei gh and Logan
Counties enploy 49 percent of the miners in the State. Unions represent
49 percent of the niners in the State. The renmi nder are non-union.
Si nce 1995, the nunber of union nminers in the State has declined by nearly
34 percent. West Virginia's miners are anong the nost productive in the
Nati on producing approximately 4.5 tons of coal per mner per hour.
Estimates are that the State’'s coal industry generates approximtely
60, 000 additional coal-rel ated jobs.

Coal accounts for nearly 13 percent of the Gross State Product, a neasure
of the total value of all goods and services produced in the State. West
Virginia s coal industry pays nore than $185 mllion annually in business
and severance taxes to State and |ocal governnents and another $180
mllion in Federal taxes. The coal industry accounts for nearly 27
percent of the State’s business tax, and approxinmately 10 percent of the
statew de property tax collections. Overall, it is estinated that every
$1 billion worth of coal production generates $3.5 billion throughout the
econony.

Overview of Public Participation in the Program

Throughout the evaluation year, WODEP and OSM officials net wth
representatives of various citizen, environnental, and industrial groups
i ncl udi ng:

West Virginia Hi ghl ands Conservancy,

West Virginia Mning and Recl amati on Associ ation
West Virginia Coal Association,

Chio Valley Environnmental Coalition

Contractor’s Association of West Virginia,

Ri ver of Proni se,

West Virginia Watershed Network, and

Pl at eau Acti on Networ K.
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IvV.

Additionally, OSM attended public neetings associated with the follow ng
activities:

« West Virginia Wat ershed Managenent Framewor Kk,

e Statewi de TMDL St akeholder’s comittee neetings,
e Friends of the Cheat Annual Festival, and

e \Watershed Cooperative Agreenent G ant Program

The CHFO maintains a nmailing list of organizations and individuals that
have been active in regulatory and AML issues in West Virginia. Ofice
staff routinely interacts with individual s and groups t hroughout the year.
Besi des the normal oversight activities, CHFO participated in public
neetings related to the nmountaintop mning controversy. These included
public neetings regarding the nountaintop mning environnental i npact
statenment (EIS), and the interimpermtting process required by the Bragg
versus Robertson litigation agreenent. Representatives of the mning
community and coal field citizens' groups attended these neetings.

West Virginia's approved regulatory program provides many additional

opportunities for public participation. |In the permitting process, the
State nust advertise each application for a newor revised permt and nust
provide interested citizens the opportunity to coment. Citizens may

request that the WODEP hold an informal conference to discuss the
application before nmaking a decision to issue or deny the permt. Filing
written citizen conplaints concerning specific issues also gives citizens
the opportunity to participate in the inspection and enforcenent process
at particular nmine sites. They nay also seek adm nistrative review of
W/DEP deci sions by the West Virginia Surface Mne Board or judicial review
t hrough the state court system

The WHDEP has aided in the devel opnent of the watershed managenent
framework and other initiatives to preserve, protect, and restore stream
water quality. The W/DEP' s Office of Environnental Advocate also offers
a means for public participation. This office works on a variety of
environnmental issues within the state. They encourage participation on
the regul atory process by individuals and groups.

The approved Abandoned M ne Land Recl amation Plan provi des opportunities
for public participation. These include public interaction during the
processing of citizen conpl aints concerning abandoned m ne | and problens;
publ i shi ng newspaper noti ces seeki ng conmrent on each proposed construction
proj ect before requesting funding approval from OSM and, hol ding public
neet i ngs concerni ng proposed changes to the state AML Recl amati on Pl an.

Major Accomplishments/Issues/Innovations in the West Virginia State
Program

A. Accomplishments/Innovations
1. GIS Fill Inventory

W/DEP, assisted by a cooperative agreement with OSM has developed a
geographic information system (GS) inventory of wvalley fills or
head-of-hollow fills in Wst Virginia. The WHDEP goal was to develop a
G S napping inventory that would include several features digitized as
| ayers. Besides the fill boundaries the |ayers include:
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permnmit boundari es,

dr ai nage structures,

wat er sheds of the fills,

m neral renoval area

coal seans, and

wat er shed boundaries of the permt.

The inventory contains information from 1,045 permits and 109 pending
permt applications with planned structures other than sedinent ponds
| ocated in streanms. In additionto fills, these structures include refuse
fills and refuse inmpoundnents. The permits are primarily those not yet
rel eased from WDEP jurisdiction after mning and reclamation or others
for which W/DEP had retai ned a paper copy of the permit. Permt files for
rel eased permits that exist only on nicrofilmare not in the inventory.
This is due to technical difficulties in digitizing the maps from those
files. Since the inventory consists of planned structures, efforts are
currently underway to verify the digitized structures using the nopst
recent digital orthophoto quadrangles from USGS.

The data from the inventory is presently available to WHDEP technical
personnel for use in pernit reviews and i mpact analysis. The digital data
is also linked to the WDEP' s ERI S database contai ning inspection and
enforcenment, permitting and bondi ng, and application tracking informtion

2. Impact Assessment Model

During the evaluation period, Wst Virginia University, in cooperation
wi th W/DEP, worked on the devel opnent of a hydrol ogi ¢ assessnent nodel
Pl anned uses for the nodel include:

e predicting mine inmpacts from surface and underground mines on
surface waters that affect the hydrol ogi ¢ bal ance;

e preparing cunul ative hydrol ogi ¢ i npact assessnents;
e assessing stream | oadi ngs;
e setting effluent limts; and
e conducting water quality investigations.
The assessnment nmodel is still in developnment and WHDEP has not

implenmented it. The W/DEP has upgraded t he appropriate conmputers so they
can run the software. They have conducted training for the appropriate
enpl oyees, but they are not authorized to use the programuntil there are
further inprovenents to the software. Included in proposed inprovenents
i s a groundwater conponent.

3. Watershed Management Framework and Clean Water Action Plan

During the evaluation year, both WDEP and OSM participated with other
State and Federal agencies in efforts associated with the West Virginia
Wat ershed Managerment Framework and the Clean Water Action Plan. The
Wat ershed Managenment Framework is West Virginia s plan for coordinating
the operations of existing water quality prograns and activities. Its
goal is to better achieve water resource managenent goals and objectives
shared by nultiple agencies. This nanagenent initiative involves using
wat ersheds as a way to organize and focus Federal and State agency
partners’ activities.



A conponent of the West Virginia Watershed Management Franmework is the
Cl ean Water Action Plan. This is a Federal initiative introduced early in
1998 to help chart a course toward fulfilling the original goals of the
Clean Water Act for restoring and protecting the nations’s water
resources. OSM and WDEP jointly participate in this initiative.

B. Issues
1. Contemporaneous Reclamation

OSM with assistance fromthe W/DEP conducted a revi ew of contenporaneous
reclamation on large surface operations. The study verified that the
State is generally following its approved State program The State
program does contain nore specific provisions than the Federal
regul ations. Some areas needed inprovenents, such as the docunentation
justifying the variance from contenporaneous reclanmation standards and
bondi ng adequacy. For further discussion of thisissue see Section VII.A.

2. Acid Mine Drainage Treatment/Financial Guarantee/Bond Pool

In the previous evaluation year, OSMreported that the State’s alternative
bondi ng systemwas not sufficient to meet the recl amati on denands for both
land reclamation and water treatnent. OSM al so reported that three
signi ficant programanendnents concerni ng t he bondi ng programhad not been
corrected. Although, the State did not resolve these bondi ng probl ens
during this evaluation year, WHDEP continued to make progress toward the
resol ution of these issues.

As identified in |last years annual evaluation report, OSM had contracted
a consulting firmto develop options for funding |ong term treatnment of
pol Il uted di scharges and to devel op a nethodol ogy for cal cul ati ng annual
treatnent costs. One goal was to give Regulatory Authorities the
necessary tool s to devel op adequate fi nanci al arrangenents with permttees
with long term water treatment responsibilities. A second goal was to
assist in calculating site specific treatnent costs. (OSM s contractor
has since conpleted the work on this project and conpleted all docunents.
Copi es of the final products have been distributed to the WDEP.) During
this year, WHDEP also contracted a consultant to work with OSM and its
contractor in the devel opnent of these options. Additionally, VWDEP and
its contractor initiated an i ndependent revi ew of those permits |isted on
the West Virginia Active Mne Drainage Inventory to determ ne the annual
treatnent costs for each mne site.

On August 31, 2000, WDEP sent OSM a letter describing the actions that
they were taking to identify acid nmine drai nage (AVD)treatment costs and
to resolve rel ated bonding issues. The letter further described WDEP s
intent to develop a conprehensive bonding plan to correct its bonding
deficiencies and for addressing water treatnment at bond forfeited sites.
The W/DEP also explained that they would do an evaluation of the
feasibility of their bonding plan and funding options through a
contractual arrangenent. They project that they will conplete this
eval uation by early January 2001. However, State |law requires the State
| egislature to approve any resulting program revisions before enforcing
any changes. Legislative approval may be difficult to secure before the
end of 2001 as the WHDEP will have missed its opportunity to submt
Regul atory changes to the 2001 Legislature. OSM nust al so approve any
program changes before WHDEP carries out them

-6-



OSM and W/DEP cooper at ed during the year to provi de West Virginia data for
OSM s Appal achi an Regi on AMD | nventory of Active and Bond Forfeited M ne
Sites. Adraft report has been prepared anal yzing the inventory data. At
the end of this evaluation period, W/DEP and OSM had not agreed on those
pernmits/sources that shoul d appear on the AMD Bond Forfeiture Inventory.
OSM continues to work with W/DEP to develop a conplete and accurate
Inventory of the Bond Forfeiture Sites with polluted discharges.

Near the end of this evaluation year OSM received a Notice of Intent to
Sue fromthe West Virginia Hghlands Conservancy. This included various
assertions regarding the Wst Virginia bonding program and treatnent of
water at bond forfeited sites. Informati on concerning the NO can be
found in section IV.C. 4. of this report.

3. Program Maintenance/Amendment Status

Mai nt enance of the Approved Program

During the evaluation period, WODEP satisfied nine required anendnents.
OSM nodi fied three existing required amendnents and added twenty-two new
required amendnments. At the end of the reporting period, the State had
not satisfied forty-one required anendnents. Si xteen of the required
anendnents do not have to be satisfied until after the end of this
reporting period.

In addition, on February 8, 2000, OSM provided WDEP a 30 CFR Part 732
notification regarding staffing. On August 22, 2000, OSM sent the State
two nore 30 CFR Part 732 notifications regarding subsidence and valid
existing rights. OSMhas informally notified the State that it plans to
reissue its 30 CFR Part 732 notification regarding ownership and control
early next year. |In view of these devel opnents, the State has thirty-one
deficiencies resulting from 30 CFR Part 732 notifications they need to
resol ve.

On February 8, 2000, OSM provided the State a listing of its outstanding
requi red amendnents and 30 CFR Part 732 notifications. On August 3, 2000,
W/DEP provi ded OSM an i nformal response toits letter of February 8. The
State informed OSM that on June 30, 2000, they had subnitted proposed
rules to satisfy nine of the required anmendnents to the Legislative
Rul emaki ng Review Cormittee. The State also submitted policy statenents
or made “as effective” argunents to address sixteen of the required
anendments. The State plans to submit a formal response addressing all
out st andi ng requi red anendnments soon.

At the end of the evaluation period, the State had not subnitted
anendrments or schedules to address the thirty-one 30 CFR Part 732
defi ci enci es. These subm ssions should occur soon. In sunmary, West
Virginia has a total of seventy-two programanendrments (forty-one required
amendnents and thirty-one 30 CFR Part 732 deficiencies) that need to be
satisfied. OSMis working closely with the State in devel oping a program
submi ssion that will address these issues. Once submitted, OSM wil |l
announce recei pt of the anendnent in the Federal Register and seek public
comment before rendering a final decision on it.



Pr ogram Anendnent St at us

On May 11, 1998, the W/HDEP subnmitted an anmendnent to its approved
per manent regul atory program (W/.-080-FOR). The anendment consists of
revisions to the State's Surface M ning Reclamati on Regul ati ons that the
Governor signed into law on April 12, 1998. OSM announced recei pt and
requested public conment on the amendment in the Federal Register on June

15, 1998. The revisions relate to the definitions of “coal remning
operation” and “renined area, ” renoval of abandoned coal refuse di sposal
piles, permt findings, disposal of excess spoil, special authorization

for coal extraction incidental to devel opnent, and rem ning standards.
Many changes are to start statutory revisions that OSM had approved
earlier. On May 5, 2000, OSM published a final notice in the Federal
Register approving the amendnment with certain exceptions (65 FR 26130-
26136). The approval resulted in the renoval of one required amendnent
and the inposition of three nore required amendnents.

On March 25, 1999, the WHDEP submitted an anmendment to its approved
program (W/-081). On April 1, 1999, the WHDEP notified OSM that the
Governor had signed Enrolled Senate Bill 681 into law. It creates a new
O fice of Explosives and Blasting within the W/DEP, creates an O fice of
Coalfield Conmunity Developnent, and nodifies the State’'s Stream
Mtigation Law. OSM publ i shed a Federal Register notice on April 20,
1999, announcing the receipt of the anendnment linmted to the Ofice of
Expl osi ves and Bl asti ng. On August 10, 1999, the WDEP provided OSM
additional clarification on the anendnent. OSM published a notice in the
Federal Register on October 8, 1999, announcing recei pt of the information
fromthe W/DEP and providing the public an opportunity to coment. On
Novermber 12, 1999, OSM published a notice in the Federal Register
approving the creation of the O fice of Explosives and Blasting and
aut hori zing the anendnment of certain State blasting regulations (64 FR
61507-61518) . Three State statutory provisions were inconsistent with
SMCRA, and OSM required the State to anend its programto correct these
defi ci enci es.

On May 5, 1999, the W/DEP subnmitted revisions to its Surface M ning
Recl amati on Regul ations that House Bill 2533 authorized (W-082). The
State also requested that OSM reconsider its disapproval of certain
provisions in view of a US. Court of Appeals decision relating to
subsi dence. OSM published a notice of receipt of the anendnent in the

Federal Register on May 27, 1999. The anendnment revises those State
requirements relating to definitions of “area mning operations” and
“mountaintop mning operations”; variances from approxinmte original

contour in steep slope areas; subsidence control plans; pernit issuance;
construction tolerance; surface owner protection; and primry and
energency spillway designs. On Cctober 1, 1999, OSM published a Federal
Register noti ce announcing its approval of the anendrment. Because of the
amendment, OSM renmoved the required anendnents regarding spillway design
for coal refuse i mpoundnents and al | owabl e postm ning | and uses for steep
sl ope mi ni ng operations.

On Cctober 5, 1995, OSM approved an anendment to the State’'s Surface
M ni ng Recl amation Regul ations (60 FR 51900). Part of that amendnent
i nvol ved CSR 38-2-12.4.e. which provided that the operator, permttee, or
other responsible party shall be liable for reclanation costs that are
greater than the amount of the forfeited bond. On August 8, 1996, the



U.S. District Court for the Southern District of West Virginia in Cat Run
Coal Co. v. Babbitt, Civil Action No. 2:95-1063 (S.D. WVa.) vacated OSM s
deci sion to approve CSR 38-2-12.4.e. To inplenent the U.S. District Court
order, on Novenber 12, 1999, OSM published a final correction notice in

the Federal Register (64 FR 61506-61507). In that notice, OSM announced
its decision to anmend its approval of CSR 38-2-12.4.e. to disapprove the
phrase “other responsible party.” 1In addition, OSMrequired the State to

del ete the phrase fromits rules.

On February 28, 2000, OSM published a Federal Register hotice that
corrects an earlier OSM decision concerning the State's subsidence
regul ati ons (65 FR 10388-10390). This correction notice conplies wth the
decision of the U S. Court of Appeals for the District of Colunbia in
National Mining Association v. Babbitt, Civil Action No. 98-5320 (D.C
Cr., April 27, 1999). |In that decision, the U S. Court of Appeals struck
down two OSM coal mine subsidence regul ations. On May 5, 1999, W/DEP
requested that OSM reconsider its previous disapprovals of parts of the
State’s regul ations at CSR 38-2-3.12 concerning subsi dence control plans
and CSR 38-2-16.2 regarding surface owner protection from subsidence
damage. They requested that OSM renobve the corresponding required
anendnments specified in the February 9, 1999, Federal Register noti ce.
The correction notice resulted in the removal of four required anendnents
and the nodification of another one.

On March 14, March 28, and April 6, 2000, WYDEP submitted an amendnent to
its program The anmendment concerned changes to the State's Surface
M ni ng Recl amati on Regul ati ons made by the State Legi slature in House Bill
4223, and changes made to the Code of West Virginia in Senate Bill 614.
Most of the amendnent was intended to conply with the Consent Decree
agreed to in the Bragg v. Robertson case. On April 25, 2000, OsSM
announced recei pt of the proposed anendnent in the Federal Register and
requested public coments (65 FR 24158-24162). To speed up the revi ew of
t he anendnment, OSMseparated the anmendnent into two parts. The first part
was the amendnments to new section CSR 38-2-7.5 concerning “honesteadi ng”
as a postmning land use for permts neeting the requirements for a
variance from AOCC. The second part consisted of changes to the Code of
West Virginia in Senate Bill 614 and the regul atory changes at CSR 38- 2-
7.4 concerning comercial forestry postmning land use for nountaintop
renoval mning operations receiving an AOC variance, and various other
regul atory changes. On August 18, 2000, OSMpublished its final decision
inthe Federal Register on the proposed statutory revisions in Senate Bill
614 and the regulatory changes at CSR 38-2-7.4 regarding conmercial
forestry (65 FR 50409-50431). Because of that decision, OSMrenoved two
required amendnents, revised two existing required anendnents and added
fifteen nmore required amendnents. Most of the required changes concern
comrercial forestry practices on nountaintop renmoval sites with ACC
variances. OSM should publish a final decision on the State's proposed
“homest eadi ng” rules in EY 2001.

4. Staffing

On February 8, 2000, OSM advised WDEP that under 30 CFR 732.15, the
approved program does not have " . . . sufficient legal, technical and
adm ni strative personnel and sufficient funding to inplenent, admninister
and enforce the provisions of the program. . . " Inits 30 CFR Part 732
notification, OSM asked W/DEP to submt a plan to fill the 24 existing



vacancies identified in its Administration and Enforcement Grant, hire
seven additional staffers for pernit review purposes, add 15 additional
staffers to operate the new Ofice of Explosives and Blasting, hire a
hearings officer and provide an additional 11 staffers for database
support and trend station nonitoring. Wth the 58 additional positions,
W/DEP staffing woul d total 286 enpl oyees. In their June 13 and August 21,
2000, responses to the 30 CFR Part 732 notification, WDEP acknow edged
that a staffing shortfall didexist. They comritted to work with both the
State legislative and executive branches to secure additional State
mat chi ng funds to support and enhance the approved program

On July 13, 2000, President Clinton signed Public Law 106-246 into | aw
Thi s | aw provi ded CSMsuppl enmental funding for $9.8 mllion to i nprove the
W/ program The suppl enmental appropriation bill authorized $3.6 mllion
for staffing, which requires State matching funds, and $6.2 nmillion in 100
percent Federal funds for State program enhancenents.

On Septenber 13, 2000, during a special legislative session, the State
Legi sl ature approved and the Governor signed into law a funding bill to
provi de WWDEP $3.6 million froma sewer and water contingency fund until
they have identified a permanent funding source. This noney will be used
to match the $3.6 mllion in Federal funding for hiring staff. It wll
al so hel p secure the additional $6.2 mllion of 100 percent Federal funds
for program enhancenents, which include electronic permtting, software
devel opnent and ext ensi ve dat abase upgrades. On Septenber 14, 2000, WDEP
submitted t he necessary paperwork to acquire these funds throughits grant
and cooperative agreenent program OSMis reviewing the State’s request.
An award of $9.8 mllion is anticipated early next fisca year.

5. Disallowed Costs

An audit by OSM in EY 1999, revealed that W/DEP had been inproperly
billing inspection costs for the quarry inspection program to OSM
regul atory grants. The State has provided records showi ng an overnatch in
expenditures in the regulatory program and has requested that OSM accept
these instead of returning the funds. Resolution is pending.

6. Perimeter Protection

Last year a perineter protection study evaluated the perineters of 10
m ni ng conpl exes consisting of 26 large, active surface mine permts,
totaling 24,045 permtted acres.

This study suggested the need for better perineter protection,
particularly in steep slope terrain. Mne site evaluations indicated 15
downsl ope spoil and rel ated viol ati ons observed on 13 pernmits. Violation
hi stories i ndi cated some conpani es had nore probl ens with downsl ope spoil
and off-site disturbance than ot hers.

Suggestions to inmprove perineter protection and reduce off-site
di sturbance in | ast year’s report included:

. Leaving natural barriers and requiring specifications for
constructed barriers.
. Training inspection personnel to recognize and identify downsl ope

spoil and off-site di sturbance and instructing inspection personnel
to properly cite all violations observed.
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. Proper issuance and enforcenent of show cause orders and consent
agreenments for patterns of violations.

To al l evi ate some probl ens associ ated wit h downsl ope spoi |l di sposal, WDEP
submtted revisions to the Legislative Rul enaking Review Committee for
consideration during the upconmng |egislative session (Decenber 2001).
These provided design standards for constructed outcrop barriers. The
W/DEP i s al so providi ng guidance to their field staff enphasi zi ng t he need
to properly cite all violations observed during inspections.

In response to the i ssue on proper issuance and enforcenent of show cause
orders, OSM conducted a review of these actions in EY 2000. The results
of this review are in Section VIl D.

7. Pattern of violations

Last year’s perineter protection report suggested a problemwi th patterns
of violations related to dowsl ope spoil and off-site disturbance. As a
followup to this finding, OSMevaluated the State's programfor issuance
of appropriate show cause orders and consent agreenents for patterns of
the same or related violations. The results of this revieware in Section
VIl.D.

The WYVDEP has agreed to instruct their field staff of the need to consider
t he nunber of previous violations of the sane or rel ated requirenents of
the Act as described in 38-2-20.4.b.1. of the approved regul ati ons.

8. Mountaintop Removal AOC/Postmining Land Use

In last years annual report, OSM discussed the final oversight report
entitled, "An Evaluation of Approximte Oiginal Contour and Postm ning
Land Uses in West Virginia." This report found that AOCC was not
adm ni stered consistently in all applications. It noted significant
problens with the appropriateness of postmnining | and uses associated with
mount ai ntop and steep slope mning permts issued with waivers to ACC
During this eval uati on peri od, WDEP nade additional progress to elimnate
some of these problens. These itens are discussed in detail in Sections
VI-B., C., and E.

C. Litigation

1. Bragg v. Robertson, Civil Action No. 2:98-636 (S.D. WVa.)

On July 16, 1998, the West M rginia Hi ghlands Conservancy (WHC) and ten
other individuals sued the W/WDEP and the U 'S. Arny Corps of Engineers
(COE) in US District Court. The law suit concerns the l|oss and
degradation of West Virginia streans resulting fromthe construction of
excess spoil fills associated with surface nmining activities. These
i nclude nmountaintop-renoval, steep slope and multiple seam nining
operations. A settlenment agreenent resol ved all of the conponents of this
| awsuit except the applicability of the streambuffer zone prohibitions to
valley fills. On Cctober 20, 1999, Judge Charles Haden ruled that the
pl acenent of excess spoil fromsurface nmning operations in intermttent
and perennial streans violates Federal and State surface mning | aws and
the CWA. The State appealed this ruling to the Fourth Circuit in R chnond
and it is currently under review by the Fourth Circuit.
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2. West Virginia H ghlands Conservancy (WHC) v. Babbitt, dvil Action
No. 1:99CV01423 (D.C. D.C.)

On June 4, 1999, the WHC and seven other citizens filed a suit in the
US District Court for the District of Colunbia against Interior
Secretary Bruce Babbitt. The conplaint stated that Secretary Babbitt,
acting through OSM issued a docunent entitled “Summary Report -- West
Virginia Permit Review -- Vandalia Resources, Inc. Permt No. S-2007-98"
announcing that valley fills are excluded from the stream buffer zone
requi rements of 30 CFR 816.57. The suit alleges that the announcenent is
both a rule within the meaning of the Adm nistrative Procedures Act and a
regulation within the nmeaning of SMCRA  The conplaint alleges that the
Secretary unlawfully promulgated the rule without first publishing a
Federal Register notice announcing it and providing for public
participation. Al so, OSM did not obtain the concurrence of the EPA
Adm ni strator as required by section 501(b) of SMCRA, and prepare an EIS
as required by the National Environmental Policy Act. The plaintiffs have
asked the Court to declare the announcenent a rule and to vacate it. The
Court took no action on this case during this reporting peri od.

3. Chio Valley Environnental Coalition and Honiny Creek Preservation
Associ ation (HCPA) v. W/DEP, Civil Action No. 3:00-0058, (S.D. WVa.)

On January 21, 2000, the Onhio Valley Environnmental Coalition (OVEC) and
the Hominy Creek Preservation Association (HCPA) filed suit in US.
District Court for the Southern District of West Virginia at Huntington.
The suit alleges that certain obligations under SMCRA are non-
di scretionary | egal obligations and asking that the W/DEP be conpelled to
performthose functions. The suit alleges that the W/DEP has failed to
perform adequat e cunul ati ve hydrol ogi ¢ i npact assessnents (CH As) and to
requi re adequat e hydrol ogi c nonitoring plans.

On June 27, 2000, Judge Chanbers granted OVEC/HCPA's request for a
prelimnary injunction with respect to WDEP s decision to grant
I nci dental Boundary Revision (IBR) No. 7 for Green Vall ey Coal Conpany and
deni ed such request regarding |BR No. 6. Judge Chanbers directed the
State to conduct additional assessments to learn if the proposed m ning
activities are likely to cause material damage to the hydrol ogi c bal ance.

4. Notice of Intent to Sue (NO)

Citizens Coal Council

On April 6, 2000, the Citizens Coal Council filed an NO wth the WODEP.
The NO incorporated by reference the allegations made in the OVEC/ HCPA
conplaint filed on January 20, 2000.

West Virginia H ghl ands Conservancy

On July 14, 2000, the West Virginia H ghl ands Conservancy (WHQ filed an
NO with the Departnment of the Interior, OSM and WDEP for the State’'s
failure to inplenent, enforce and maintain its approved program The
primary issues relate to the State’s failure to: (1) nake thirty required
programanendnents and respond to ei ght 30 CFR Part 732 notifications, (2)
mai ntain an adequate staffing level, and (3) properly admnister its
al ternative bondi ng system (Speci al Recl amati on Fund).
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On Cctober 6, 2000, OSM advised the WHC that their NO highlights some
significant issues with the State’s admni stration of its approved program
that OSM has been working on with WDEP for the past several years. The
record reflects that both agenci es have undertaken efforts to address the
i ssues, and starting a 30 CFR Part 733 action would duplicate existing
efforts. These efforts reaffirm the State’'s capability and intent to
adm ni ster its approved program Therefore, OSM advi sed the WHC that it
would not initiate 30 CFR Part 733 action agai nst WDEP at this tine.

Success in Achieving the Purposes of SMCRA as Determined by Measuring and
Reporting End Results

To further the concept of reporting end results, the findings from
performance standard and public participation evaluations are being
coll ected for a national perspective in terns of the nunber and extent of
observed off-site i nmpacts, the nunber and percentage of inspectable units
free of off-site inpacts, the nunber of acres that have been nm ned and
reclaimed and which neet the bond release requirenments and have been
rel eased for the various phases of reclamation, and the effectiveness of
customer service provided by the State. I ndi vidual topic reports are
avail able in the Charleston O fice which provide additional details on how
the follow ng eval uati ons and neasurenents were conduct ed.

A. Off-Site Impacts

OSM conduct ed an eval uation of all West Virginia non-forfeited coal nining
permits to deternmine the effectiveness of the State programin protecting
the environment and the public from off-site inpacts resulting from
surface coal mning and reclamati on operations. The eval uation reveal ed
that 95 percent of the State' s 2,477 permts were off-site inpact free.

During this evaluation period, the State conducted 25,178 inspecti ons and
i ssued 952 enforcenment actions. O these enforcenment actions, 152 off-
site inpacts were found on 117 permits. |In conparison to |ast years 257
i mpacts on 179 pernits, the State has inproved the nunber of inpacts
off-site by 41 percent, and the nunber of permits with off-site i npacts by
35 percent. Mst of the off-site inpacts (97 percent) were mnor. The
figures representing resources affected, degree of inpact, and type of
i npact can be found on Table IV.

Hydr ol ogy, representing 73 percent of the type of inpact affected this
year, remains the nost common type of inpact affected by the mining
operations. This category has increased 11 percent fromlast year’'s 62
percent .

The State’'s Special Reclamation group conducted an off-site inpact
evaluation of the forfeited permts for the review period of July 1, 1999,
t hrough June 30, 2000. During this review period, 55 sites were added to
the inventory. One conpany, Royal Scot Mnerals, Inc., was responsible
for 33 bond forfeitures. Tw of these sites have off-site inpacts —one
of noderate degree and one of nmjor degree —relating to hydrol ogy.

The State reported that they recl ai mned 60 bond forfeiture sites during the
review period, resulting in seven off-site inpacts relating to water
qual ity probl ens being corrected. These additions and del etions decrease
the forfeited permt inventory by five to 334 with 71 off-site inpacts.
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O the 71 off-site inpacts nine are | and problenms and 62 are water quality
probl emns.

The Special Reclamation group continues to maintain the inventory of the
State’s forfeited permts and are responsi ble for the recl amation of these
sites. They are nonitoring sone sites with off-site inpacts with plans
bei ng prepared to bring these sites into regulatory conpliance. Qhers
are in various planning stages for renedial work. Overall, the State has
reduced the off-site i npact inventory of the forfeited sites by 6 percent
during this eval uation period.

B. Reclamation Success

This study evaluated the effectiveness of the WDEP program in ensuring
successful reclanmation. Team nmenbers conducted inspections at a random
sanpl e of sites receiving phase Il or final bond rel ease. They decided
the nunber of acres that net the bond release standards during the
eval uation year and had been granted phase Il bond rel ease by the WDEP.
Overall, the inspections of 24 sites granted phase Il rel ease showed t hat
the WDEP had properly applied the reclamation standards of the West
Virginia programand that they had successfully reclained the sites. One
exception was found where they had not elimnated the highwall. That
i nstance i nvol ves other programrelated i ssues andis currently pending a
response fromthe WDEP for the ten day notice issued by OSM  Furt her
di scussion of the OSMinspections is found in section VII.B

During the evaluation year, WHDEP granted 9,145 acres phase |Il bond
rel ease based on the successful conpletion of all reclamation
requirenents. Phase | and Phase Il bond rel eases during the year were

4,526 acres and 4,589 acres respectively. Also during this evaluation
year, new pernmits added 6,729 acres and acreage adjustnments to existing
permts added 3,563 acres for a total of 10,292 newy permtted acres. At
the end of the evaluation year, the total permtted acreage in West
Virginia was 283, 560. More infornmation on the acreage of permts is
avail able in Table 2.

C. Customer Service

The CHFO undertook this review to decide if the WHDEP enforces water
repl acenent and subsi dence-rel ated provi sions of the Energy Policy Act of
1992 (EPACT). The reviewteamfirst obtained alist fromthe State’s ERI' S
system of all citizen conplaints received between January 1, 1997, and
July 26, 2000, alleging water |oss or subsidence due to underground mi ni ng
activities. The teamfurther refined this Iist by elimnating conplaints
that were not mining related. The team sanpled twenty-five conplaints
fromthis list to determne if they were resol ved accordi ng to EPACT. The
compl aints reviewed represented all regions and inpact types (subsidence
and water loss). An assessnment of the findings by inpact type foll ows.

Wat er Loss
VWhen the State determined that water | oss was the direct result of mnining
operations, they pronptly notified the operator of their responsibility to

provi de replacenent water to the citizen. Water replacement occurred in
all conmplaints reviewed. The reviewers were not able to confirmthe tine
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VI.

frames for a water hookup in all the files. |In all instances revi ewed,
the permttee supplied the | andowner with repl acement water as required by
EPACT.

Subsi dence

Once the State determ ned t hat damage to structures or property was due to
subsi dence, they pronptly notified the operator of their responsibility to
correct the danmage. Once notified, the conpanies repaired the structures
as required by EPACT.

Not all of the maps reviewed contai ned both the 15 degree and 30 degree
angl es of draw specifiedin the OVR General Procedures on Subsi dence dat ed
May 22, 1996. The W/DEP does not require the updating of ol d naps unl ess
there is a significant revision or permt renewal.

One inportant note is that this review did not evaluate conplaints that
the WDEP deermed not mining related. This is often the point at which
citizens and W/DEP di sagree, and is often the npbst contentious decision
involved in this process.

OSM Assistance

OSM granted Federal funds for $7,373,026 to the State during the
eval uati on period. Table 7 in Appendix A shows the State staffing to
enforce the approved State program Table 8 identifies the specific
anounts awarded for each program

A. Site Specific Technical Assistance

OSM provi ded site specific technical assistance to the W/DEP regul atory
program in three areas during this evaluation year. Staff from the
Appal achi an Regi onal Coordinating Center (ARCC) in Pittsburgh provided
technical assistance in conplaints dealing with |andslides and water
quality. The CHFO staff provided technical assistance in reviewing a
wat ershed for flooding inpacts from m ning.

B. Mountaintop Mining Environmental Impact Statement

On Decenber 23, 1998, attorneys for the W/HC, EPA, FW5, COE, WHDEP and OSM
signed a settlenent agreenent to resolve all clains brought against the

federal defendants. The agreenent requires the federal agencies to
prepare an environnmental inpact statenent (EIS) on the effects of
nount ai ntop ni ni ng. Specifically, the agencies are, "to consider
devel opi ng agency polici es, gui dance, and coor di nat ed agency

deci si on-maki ng processes to ninimze, to the maxi mum practicabl e extent,
the adverse environnental effects to waters of the United Sates and to
fish and wildlife resources affected by nountai ntop m ni ng operations, and
to environmental resources that could be affected by the size and | ocati on
of excess spoil disposal sites in valley fills." WDEP and OSM have both
been participating in this EI'S process. The EIS is still under
devel opment .
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C. Mountaintop Mining Assistance

As discussed in last year’s annual report, the CHFO released its final
oversi ght report entitled, “An Eval uati on of Approximte Qi ginal Contour
and Postm ning Land Uses in West Virginia,” on May 4, 1999. The report
enphasi zed the two primary issues surrounding nountaintop mning -
approxi mate original contour (AOC) variances and postmining |land use
det erm nati ons.

The final report contained a draft guidance docunent that the State
devel oped, in cooperation with OSM to assist pernit reviewers in making
AOC determ nations. To resolve the issue concerni ng postnining | and use,
OSM agreed to devel op policy guidance to clarify what postm ning | and uses
t hey all ow for nmountai ntop removal and steep sl ope mning operations with
ACC variances. In addition, the report outlined nmeasures to address ot her
areas of concern. These include stream buffer zone findings and
variances, riparian vegetation, damage to natural water courses,
hydrol ogi ¢ recl anati on plans, and contenporaneous recl anati on.

Part of the report was a joint agreenment between OSMand W/DEP to resol ve
the outstandi ng i ssues. The plan addressed the i ssues raised in the draft
oversi ght report, and the ot her nmountai ntop mning i ssues brought to OSM s
attention through litigation, public participationor fromoversight. The
following sunmari zes the fifteen conponents of that action plan and the
status of each.

. W/DEP was to devel op, with OSM assi stance, criteria for assessing
excess spoil cal cul ations for determ ning ACC and begi n i npl enenti ng
the concept on a pilot basis.

WV/DEP published its AOCC criteria on March 18, 1999, and began using
it inevaluating permt applications. Negotiations |later led to the
devel opment of the AOC Process Gui dance Docunent, which is comonly
called the AOC Plus Guidelines. Those guidelines were to further
clarify the process of determ ning when AOC has been achi eved and
optim zing spoil placenent for excess spoil fills. OSMapproved the
gui delines on March 24, 2000, with certain exceptions, and WDEP
began inplenenting them on June 5, 2000. OSM plans to select
recently approved pernit applications where the State has not
included OSM in application coordination to evaluate the
i mpl ement ati on of those guidelines and determine if sinilar gui dance
woul d be suitable on a regional or national basis. OSMis working
with the WWDEP on use of these guidelines on |arge surface mning
applications as part of the permitting technical assistance.

. W/DEP was to review current pernit applications to assure that they
reflected the proper classification of nining type and applicable
AOC variance in the State’'s permtting database, Environnental
Resources I nformation System(ERI S). OSMagreed to conti nue worki ng
with WDEP to inprove its data collection efforts.

Before the conpletion of the final report, WADEP updated ACC
variance and postmning |land use data in ERIS for all nountaintop
mning permts. During this evaluation period, OSM sanpled 37
permts to verify the accuracy of the data. OSMs review of the
permt applications found the type of postmining |and use and the
AOC variance listed in ERIS for several nountaintop mning permts
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to be questionable. The State is verifying the data for these
permit applications with its inspectors and will nodify ERI'S, if
necessary.

W/DEP was to ensure that nountaintop mning pernmit applications with
AOC variances required information regarding expected need and
mar ket dat a.

During the last evaluation period, the State revised its pernmt
application formto require the subnission of information regarding
expected need and nmarket data. Under the January 3, 2000, Consent
Decree that settled the remaining counts in the Bragg v. Robertson
litigation, W/DEP agreed to devel op statutory revisions regarding
expect ed need and rmar ket data and all owabl e postmi ning | and uses for
nmount ai ntop renoval nmining operations with AQCC vari ances. WDEP
submitted the statutory revi sions regardi ng expect ed need and nar ket
data in March 2000, and OSM approved the anmendment on August 18,
2000 (65 FR 50410). OSMis working with the WDEP on | arge surface
m ning applications as part of the technical assistance. OSM pl ans
to review three randomy selected nountaintop renoval permit
applications where OSM has not been involved in application
coordi nation to ensure conpliance with these requirenents.

W/DEP was to clarify howit interpreted its “commercial woodl and”
requi rements and submit other criteria showing that *“conmerci al
forestry” was an acceptable postnmining |and use for nountaintop
m ni ng operations with AOC vari ances.

Last year, W/DEP subnmitted information clarifying its “conmerci al
woodl and” postm ning | and use requirenents. During this eval uation
period, the State submitted regulations including “commercial
forestry” as an acceptable postmning |land use for nopuntaintop
renoval mning operations. In addition, the State renoved
“commrer ci al woodl ands” as an approvable postmining |land use for
nount ai nt op renoval mining operations. OSM approved the revisions
on August 18, 2000 (65 FR 50410). No further action is required.

WDEP agreed to modify its program to clarify that they wll
interpret the term“public use” the same as “public facility use” at
Section 515(c)(3) of SMCRA. In addition, the State agreed to stop
approving “fish and wildlife habitat and recreation |ands” as an
al | owabl e postnining |and use for nountaintop mning operations.

During the evaluation period, the State submitted a program
amendnent to delete “fish and wildlife habitat” as an approvabl e
postnmining land use for mountaintop removal mning operations.

W/DEP also revised the term “public use” to “public facility
i ncludi ng recreational uses.”

OSM approved the changes on August 18, 2000, to the extent that
“public facility includingrecreational uses” is interpreted to nean
the sane as the SMCRA term“public facility (including recreational
facilities) use” (65 FR 50410). VWDEP needs to subnmit an amendnent
clarifying its use of the term “recreational uses.”

W/DEP agreed to review nountaintop renobval nmining permts wth
i nappropriate postnining |l and uses. The State al so agreed to revise
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existing permits that all owfor unauthorized postm ning | and uses of
“forestry” and “fish and wildlife habitat and recreation | ands.” To
assist the State in its evaluation, OSM agreed to publish a
postmning land wuse policy docunent for nountaintop mning
operations with AOC vari ances.

Last year, WDEP st opped approvi ng nount ai ntop renoval m ning pernmnit

applications with unauthorized postmning |and uses. During this
eval uation period, WHDEP revised its program to clarify the
acceptability of “forestry” and “fish and wildlife habitat” as
approvable postmning land uses for nountaintop renoval mning
operations. W/DEP s review of existing nountaintop renoval mining
pernmits was del ayed pending the approval of the programrevisions
and the devel opnent of postmning |and use guidelines by GSM On
June 26, 2000, OSM issued its final policy clarifying allowable
postnmining land uses and related permtting requirenents for

nountai ntop renoval and steep slope nining operations with ACC
variances. On August 18, 2000, OSM approved the State’'s program
anmendnment with certain exceptions (65 FR 50409-50431). “Comerci al

forestry” is now allowed, but “fish and wildlife habitat” is no
| onger an acceptable postmning land use for nountaintop renoval

m ni ng operations. Neither postmning |land use is all owed for steep
sl ope nining operations with ACC variances. |In July, OSMreviewed
ERI'S and identified thirteen mountaintop renoval mning pernits and
ei ght conbi nati on nount ai ntop renoval and steep sl ope mning pernits
with ACC variances that require further evaluation by the State.

W/DEP has not conpletedits reviewof the pernmits. Depending on the
outcome of its evaluation, the State nay require revisions to sone
of these permts.

W/DEP agreed to nodify its permt application form and review
docunment to include specific findings for nountaintop-renoval and
st eep- sl ope m ning ACC vari ances.

Last year, W/DEP nodified its pernmit application formto require the
specific findings. W/DEP has agreed to provide OSM a list of
pernmits that used the revised forms. OSMwi |l sanple three randomy
selected permits to ensure conpliance with the revised forns and
procedur es.

W/DEP agreed to nodify the Wst Virginia programto |limt approval
of steep-slope AOC variances to specific postnmning |and uses
aut hori zed under SMCRA.

During the last evaluation period, WADEP subnmtted a program
anmendrment that limted the approval of steep slope ACCvariances to
speci fic postnmining | and uses. On Gtober 1, 1999, OSM approved t he
State’ s amendnent to CSR 38-2-14.12.a.1. Thislimts the postnining
| and uses approvable for steep slope mining operations with ACC
variances to industrial, comercial, residential or public use,

i ncluding recreational facilities (64 FR 53201). No further action
is required for this el enent.

WV/DEP agreed to reviewpermts with steep-slope nmning ACC vari ances

to decide the appropriateness of the variance and the postm ning
| and use.
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The State's review of existing steep slope mning permts with AOC
vari ances was del ayed pendi ng t he approval of the programanmendnent
di scussed above and the developnent of postmining |and use
guidelines by GSM On June 26, 2000, OSMissued its fina policy
clarifying allowable postmning |land uses and related permtting
requirements for nountaintop renoval and steep slope mning
operations with AOC variances. In July, OSM reviewed ERI'S and
i dentified sixteen steep slope mning permts and ei ght conbi nation
mountaintop renoval and steep slope nining pernmits with AQCC
variances that require further evaluation by the State. WHDEP has
not conpleted its review of the permits. Depending on the outcone
of this evaluation, the State may require revisions to sone of these
permts.

W/DEP agreed to work with OSMto further clarify howthey will apply
SMCRA and WSCMRA to protect riparian vegetation, natural
wat ercourses and the buffer zones of intermttent or perennial
streans while allow ng the di sposal of excess spoil in streans.

On Cctober 20, 1999, U. S. District Chief Judge Charl es Haden i ssued
an order prohibiting the State from approving stream buffer zone
variances wi thout naking the required findings. The order also
prohibited the State fromall owi ng the placenent of excess spoil in
intermttent and perennial streans for the primary purpose of waste
di sposal . On Cctober 29, 1999, Judge Haden stayed his order
regarding the applicability of the State’s streambuffer zone rul es
to surface mning operations with valley fills. They have appeal ed
Judge Haden’s decision to the 4th U S. Circuit Court of Appeals in
Ri chnond, Virginia. This has delayed the conpletion of these tasks
pendi ng resol ution of the appeal.

WDEP agreed to participate with OSM in the evaluation of the
probable hydrol ogic consequences determ nations, curmul ati ve
hydrol ogi c i npact assessnents and hydrol ogi ¢ recl amati on pl ans of
| arge nountaintop mning operations to ensure that adequate steps
are being taken to mnimze disturbances to the hydrol ogi ¢ bal ance.

During the evaluation period, the WDEP revised its permt
application form to include a section entitled, “hydrologic
reclamation plan.” |In cooperation with CSM WHDEP is devel oping
gui dance docunents and meki ng ot her procedural changes to inprove
the evaluation of the hydrologic portion of pernmit applications.
See VI.E. of this report for further discussion of this ongoing
effort.

W/DEP agreed to participate with OSM in the evaluation of
mountaintop mning permts to ensure conpliance wth the
cont enpor aneous reclanmation requirenents of the approved State
program

I n cooperation with WDEP, OSMconducted permt and fieldreviews to
ensure conpliance with the State’s contenporaneous reclamation
requirenents. The field reviews were conpl eted i n January 2000. In
March 2000, W/DEP submitted a program anendnment to OSM i ncreasing
the bond for mning operations with contenporaneous reclamation
variances. OSM approved the anmendnent on August 18, 2000 (65 FR
50424). Simultaneously, OSMprovided WDEP a draft report outlining
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its contenporaneous reclanation findings. See I1V.B.1. of this
report for a discussion of these findings. Pursuant to the January
3, 2000, Consent Decree, W/DEP agreed to nake site-specific witten
findings for permts with contenporaneous reclanmation variances.
OSM is working with the W/DEP on contenporaneous reclanation
requi rements on |l arge surface nmining applications pursuant to OSM s
techni cal assistance. The Sate has nodified its pernmitting
procedures to conply with this requirenent. 1n addition, OSM pl ans
to eval uate sone pernits to ensure that WDEP i s maki ng the required
findi ngs.

. W/DEP agreed to cooperate with OSM and al | ow Federal oversi ght and
techni cal assistance activities to occur before the issuance of
surface nmning permts.

OSM and WODEP are still conducting interagency review of
applications before pernit issuance to ensure conpliance with SMCRA
and CWA requi rements. For further discussion of these efforts, see
VI.D. of this report.

D. Permitting Technical Assistance

Since April 1999, OSM has provided technical assistance to WDEP in the
review of surface mning applications determined likely to require the
i ssuance of a CWA Section 404 I ndividual Permt. Assistance has al so been
provided in inplementing State Cumul ative Hydrol ogic |npact Assessnent
standards revised in 1999. The OSMteam providing this assistance during
EY 2000 consisted of three geol ogi sts/hydrologists, two engineers, a
manager, and ot her staff as needed.

Currently, the OSMteamis providing assistance on 18 permt applications
that were initially determined likely to require a CWA Section 404

I ndi vi dual Permit. While the size of many of these pernits has been
reduced and may no longer require OM Individual Permits, OSM is
continuing to provide assistance until the VWHDEP can reach a permt

decision. A nmonthly report to the West Virginia Congressional Del egation
provi des the current status of SMCRA and CWA pernit reviews. WHDEP, OSM
EPA, COE, and FWS prepare this. Each nmonth’s report is available for
viewing on OSM s Wb Page under the heading "Muntain Top M ning.”

OCSMis also continuing to coordinate with the EPA, FW5, COE, and W/DEP to
find better ways to coordinate the reviews necessary to begin a surface
m ni ng operation.

E. Guidance Development Technical Assistance

In April 2000, OSM and W/DEP began an effort to update agency gui dance
docunents to reflect current requirenments and policies of WDEP. Si x
areas were chosen for devel opment of revised policy docunments during EY
2000. These areas chosen were: probable hydrologic consequences and
hydrol ogic reclamation plans; cunulative hydrologic inpact assessnent;
geol ogy; topsoil and revegetation; subsidence; and, approxi mate original
contour. The work plan for each of these areas al so i ncl udes devel opnent
of a training programfor W/DEP personnel and i ndustry personnel invol ved
in permt preparation. AOC guidance has been devel oped and training has
been provided to WDEP and industry staffs. Topsoil guidance has been
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VII.

drafted and will be released for comrent in the near future. The
remai ning topics are in process and should be ready for corment by early
2001.

F. OSM Technical Training

As part of our technical transfer program OSM conducted courses
throughout the year in the latest technology related to active and
abandoned m ne reclanation. During EY 2000, OSM provided technical
training to 44 WDEP regul atory personnel through this program

G. Underground Mine Pools

OSM continued to conduct technical analysis regarding the flooding of

underground m ne voids. Many decades of underground nining on the
Pittsburgh Coal Seam have left voids that are either flooded or in the
process of fl ooding. In 1996, these mine voids filled to a near-Iand

surface. Mounting concern that the pool would start discharging into the
Monongahel a Ri ver pronpted various agencies, including OSM EPA, W//LDEP,
and the National Mne Land Reclamation Center (NMLRC), along wth
Consol i dat ed Coal Conpany, to coll aborate on the problemduring EY 1998.
These agencies are developing a work plan to study the effects of a nine
pool buildup and to consi der possible solutions to the problem Part of
the overall work plan included developing a drilling programto instal
monitoring wells into several nmines. Infornation gathered fromthe wells
wi Il augnent information from existing borehol es and provide information
about the parts of the nmine pool where there are no known borehol es.

In EY 2000, OSM continued to nonitor and collect data fromthe existing
borehol es. Data anal ysis continued through the year, and CSMiniti ated
contracting for sonme additional boreholes. These should be drilled and
addi ti onal rmonitoring conducted during EY 2001.

General Oversight Topic Reviews

A. Contemporaneous Reclamation

During the previous evaluation period, a reviewwas initiated to eval uate
t he cont enpor aneous recl anati onrequirenents and rel ated wai vers for | arge
scal e mines. The eval uati on was a conponent of the W/DEP/ OSM Appr oxi nat e
Original Contour/Post Mning Land use Action Plan, signed in April of
1999. As reported |last year, the study was not conpleted by the end of
t he eval uati on year but woul d be conpl eted and reported onin this annual
report.

The purpose of the study was to ensure that WHDEP is applying its
cont erpor aneous reclamation requirenments consistent with its approved
program and is appropriately granting variances fromthese standards.

To evaluate the program twenty-two active large scale nmining permts,
each exceeding 500 permtted acres, were selected to review A team of
Federal and State inspectors conducted file and field reviews of the
permits to determ ne each operation' s conpliance with the provisions of
the approved pernmit and wth the regulatory requirenents. These
operations involved a variety of mining nethods and types of equiprent
i ncluding; nountaintop renmoval, contour nining, steep slope, multiple
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seam augering and highwall mining operations. Several pernits
i ncorporated multiple spreads of equipnent in their mning operation and
the use of |arge draglines.

Ei ghteen  of the twenty-two permts were consistent with the
cont enrpor aneous recl amation requirenents and with the approved nini ng and
reclamation plan. The study did not find any broad "entire mne"
di sturbances allowed, although the State's regulations give the WHDEP
Director broad discretion in approving waivers from the contenporaneous
reclamation requirements. However, at sone operations the contenporaneous
reclamation activities either were not consistent with the pernmittee’s
approved plan or did not correspond to the approved program Wher e
necessary, the WDEP t ook appropriate corrective actions.

The study identified several areas that require WDEP to inprove its
i mpl enentation of the contenporaneous reclanmation provisions of its
program W/DEP did not always correctly consider cleared and grubbed
areas when exenpting acreage from the disturbed area calculation for
det er mi ni ng cont enpor aneous recl amation. Additionally, it was found t hat
i nproper classification of mning nethods or changes in mning nethods
al l oned excessive acreage to remmin unreclai med. The reviewers also
observed that sonme permit applications either did not have sufficient
information to justify a variance according to the applicable regul ations
or were absent such supporting docunentation.

W/DEP and OSM had differing interpretations of the "conventional fill"
definition for exenpting acreage fromthe disturbed area cal culations.
They did not agree on the issue at the conclusion of the study. OosM
proposes to nonitor this part of the State program closely and wll
resol ve any issues through the ten-day notice process.

W/DEP increased the bonding rate for permts with variances from the
cont enpor aneous recl amation requirenents to the maxi mumper acre all owed
by regul ation. However, OSMremai ns concerned about the adequacy of the
bond pool. As a programissue, OSMw |l continue to work with WODEP to
address the overall inadequacy of the bond pool.

A complete report of this study is available fromthe OSM Charl eston Field
Ofice.

B. Oversight Inspections/Aerial Inspections

This evaluation focused on sites that received a Phase Il or Phase II1
bond rel ease since Cctober 1, 1998. The reviewers conducted the reviewin
counties that have a high probability for AMD. They reviewed the sites to
see if previously unidentified seeps were present and to see if the
oper ator achi eved the approved postnining | and use.

Team nenbers randonly selected review sites froma |ist of sites that had
received a Phase Il or Phase Ill release between Cctober 1, 1998, and
Novenber 15, 1999.

Thirty-one sites, which had received Phase Il or Phase IlIl bond rel ease,
were reviewed. They observed potential problens on eight of these sites.
They observed discol oration that suggested the possible presence of AM.
Fromthe air, it is inpossible totell if the water is actually discol ored
or if stains are present on the ground and rocks from previ ous di scharges.
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The team conducted on-the-ground follow up inspections on each of the
eight sites. On-site testing showed that the water was within acceptabl e
limts on all but one site. Water quality was not w thin acceptable
limts for pH on one site. OSMis currently investigating to decide if
the site was out of conpliance at the tinme of bond rel ease or if water
quality was within limts at the time of release and deteriorated to
current levels after release. Al of the sites appear to have achi eved
the approved postnining | and use.

C. Acid Mine Drainage Inventory/ABS Adequacy

| ssues previously raised concerning the adequacy of the W/HDIEP bondi ng
systemwere not corrected during this evaluation year. However, WDEP is
wor ki ng on devel opi ng a conpr ehensi ve bonding plan to correct its bondi ng
deficiencies and for addressing water treatment at bond forfeited sites.
They should finish this report by early January 2001.

W/DEP and OSM cooperated on upgrading the West Virginia Active M ne
Drai nage | nventory and devel oping an i nventory of forfeited permits with
polluted m ne drainage. At the end of this evaluation period, WHDEP and
OSM had not agreed on those permts/sources that should appear on that
i nventory. A conprehensive inventory of those sites will be conpleted
early in the next evaluation period.

D. Pattern of Violations

OSM conducted this review to: (1) evaluate for proper determi nation of
patterns of the sane or related violations resulting fromdownsl ope spoi l
and of fsite disturbance; and (2) evaluate for issuance of appropriate show
cause orders and consent agreenents for patterns of these same or related
vi ol ati ons.

O the 24 pernits reviewed, all had a history of the same or related
vi ol ati ons from downsl ope spoil and/or offsite disturbance. 1In only one
case, did WDEP i ssue a show cause letter. OSMfound a variety of ways
that they wite simlar violations, yet WDEP chose not to consider all of
themin the potential pattern decision. The W/DEP managers will reiterate
the necessity to consider all sane or simlar violations within a
twel ve-nonth period for determ nation of a pattern.

State regul ations provide that the WDEP nmay consider a pattern if there
are two or nore of the sane or simlar violations in the sane year. Since
this regulation is discretionary, the WDEP has opted not to consider two
of the same or simlar violations in their determ nation of a pattern of
viol ati ons, except for significant offsite issues.

In addition, the State may not be applying appropriate criteria in
determ ning that the operator caused the violations willfully or through
an unwarranted failure to conply. For exanple, the speed at which a
conpany abates a violation has no relationship to the deternination
whet her t hey shoul d have been nore diligent in preventing theviolationin
the first place. The W/DEP has agreed to instruct their field staff not
to consider this aspect when reviewing for a pattern of violations.

Finally, there is no evidence of consideration of previous years’ history

of violations in meking the determ nations. The WVDEP has agreed to
instruct their field staff of the need to consider the nunber of previous
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VIII.

violations of the same or rel ated requirenents of the Act as described in
38-2-20.4.b.1. of the approved regul ations.

This review shows a need for closer review of patterns of the sane or

related violations resulting from downslope spoil and/or offsite
di sturbance and perhaps other types of violations as well.

Abandoned Mine Land Reclamation Program (AMLR)

A. General Program Information

The mission of the AMLR program is to reclaim abandoned nine sites by
abating hazards, reducing/mtigating adverse effects of past mning, and
restoring adversely affected | ands and water to beneficial uses. WHDEP s
O fice of AML i s successfully acconplishing this mssionin Wst Virginia.

The state conducts all AML reclamation in Wst Virginia. OSMhas approved
four primary AML conponents:

. The regul ar constructi on programabates high priority, non-energency
probl ems. OSM approved it on February 23, 1981.

. The energency program abat es energency probl ens caused by abandoned
coal mining practices. OSMapproved it on August 26, 1988.

. Water supply provisions allow the state to repair or replace water
suppl i es where the damage results from mning occurring primrily
before August 3, 1977. OSMapproved themon July 25, 1990.

. The AMD set aside programallows the state to use 10 percent of its
annual grant allocation to reclai mwatersheds inpacted by AMD. OSM
approved the programon March 26, 1993, and WDEP funded the first
proj ect on August 23, 1995.

B. ACSI

In 1995, OSM started a new program within the AML program called the
Appal achian Cl ean Streans Initiative (ACSI). The ACSI original goa s were
to rai se awareness about the condition of streams and rivers polluted by
AMD from abandoned coal mines, to coordinate with researchers, acadeni a,
the industry and others to inprove AMD renediation technology, and to
facilitate and provide assistance to State and Federal agencies and
private organi zati ons in addressing and renedi ati ng AMD probl ens.

Begi nning in 1997, OSMreceived funding from Congress for the ACSI. They
then distributed this noney to Sate AML Programs to fund clean up of
abandoned sites causing pollution to streans and rivers. Over the past
four years, West Virginia has received $3, 635,814 for ACSI projects. The
W/DEP has earmarked t hese funds for AVD renedi ati on at ten abandoned coal
mne sites. To date, W/MDEP has expended $2, 005,200 of the total award
amount and conpleted construction on five of the ten projects (Browns
Creek, Grass Run, Bull Run, Fickey Run and Piney Swanp). Three of the
| ast five projects are under construction (Chief Logan, Johnson Knob, and
Abram Creek/Emroryville). Desi gns have been conpleted for the two
remai ning sites (Sovern Run and Kanes Creek South). They will begin
construction in the Spring of 2001.
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Measures to inmprove water quality at the five conpl eted projects invol ved
construction of various passive treatnment systens i ncl udi ng wetl ands, open
| i mestone channels and successive alkalinity producing systens (SAPS)

Additionally, land reclamation accounted for a significant portion of any
water quality inprovenment as several sites involved covering and

vegetating exposed toxic refuse naterial. WHDEP had not conpleted the
assessnents to deternine reduction of pollutants or inprovenments to the
receiving stream water quality when this report was prepared. For
basel i ne purposes, they conducted water quality analyses for all sites
before any construction activity. These analyses will determn ne post
construction inprovenents. Most of the sites are in watersheds where

mul ti pl e abandoned sites are contributing to the degradation of the
receiving streans. Therefore, additional projects need to be conpleted
bef ore measurabl e i nprovenents tothe receiving streans can be det erm ned.

The WYDEP office of AML i s al so cooperating on three AVD cl ean up projects
with Watershed Organizations that received funding from CSM s Wat er shed
Cooperative Agreenent Program (WCAP). The partnering organizations
i nclude Friends of the Cheat, Lower Paint Creek Association and Friends of
Deckers Creek. Wth their WCAP grant nonies, these organizations wll
contribute nearly $240, 000 toward the cost of water quality inprovenent at
three project sites. Al three projects should be conpl eted during 2001

C. Noteworthy Accomplishments
1. Construction Activities

Table 9 of Appendix A lists the cunulative acconplishnments in West
Vi rginia. A conparison of this table with the EY 1999 West Virginia
Eval uati on Report shows that during EY 2000 West Virginia reclained:

3.9 mles of clogged strears;

9,916 linear feet of dangerous highwalls;

75 danger ous i mpoundnents;

366 acres of dangerous piles and enbanknents;
41 acres of dangerous slides;

hazar dous equi prent and facilities;

128 portals;

3 sites of polluted waters;, agricultural, and industrial;
29 polluted water sites;

9 acres of subsidence;

14 acres of surface burning;

1 acre of underground mine fire;

6 vertical openings;

29 acres of gob piles;

38,988 linear feet of highwall;

20 acres of spoil areas.

L] L] L] L] L] L] L] L] L] L] L] L] L] L] L] L]

In adnministering the program the WHDEP conducted the follow ng
activities:

. Bi d and awarded at | east 43 separate AM. recl anati on projects for an
estimated cost of $13, 560, 531.
. Enpl oyed consul ting engi neers to design 33 of these projects for a

total cost of $2,503, 585.
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. The associated consultant engineering cost for 30 of the 42
contracts was 20 percent. These values reflect projects that mainly
went to design about three years ago. This is a 2 percent
i nprovenent in the admnistration of the consultant engineering
proj ect costs.

2. Emergencies

During EY 2000 a W/DEP abated 49 AW Energencies at an estimted
construction cost of $2,696,978.

Twenty-three projects were subsidences, seven were surface burnings, six
were dangerous slides, four were underground nmine fires, four were
dangerous portals, three were dangerous i npoundnments and two were verti cal
openi ngs. One dangerous inmpoundnent also dealt with AMD which they
treated during construction. Fiel d checked projects were acconplished
according to approval documentati on.

D. OSM Technical Assistance

1. Technical Training

OSM provi ded technical training to 15 WDEP staff during EY 2000.
2. Site Specific Assistance

OSM provided technical assistance to the WDEP AM. program in two
instances. The CHFO staff assisted in a determination of mining
rel atedness on the Robert Hall conplaint in Mnongalia County. In the
second instance, staff from the ARCC in Pittsburgh provided borehole
camera assistance in the Laurel Creek subdivision in Ralei gh County.

E. Results of Enhancement and Performance Reviews

1. Abandoned Mine Land Emergency Oversight

In EY 2000, OSMvisited nine emergency projects in the field. On these
nine sites, OSM conducted five reviews at prebid conferences, along with
two final inspections. OSMreviewed one site before a prebid conference
and three sites during construction.

The reviewer attenpted to review only projects with cost estimates
exceedi ng $100, 000. Six of the reviewed projects met this restriction.
The remaining projects reviewed were | ess costly.

2. NEPA Review

Nor mal oversight visits did no reveal any problens w th NEPA conpliance.
3. Maintenance Contracts

This study’'s objective was to deternine the effectiveness of the AM
regul ar construction program(i.e., through the review of any additi onal
work perfornmed on conpleted construction projects), to identify any

expenditure trends, and to further identify any recurring construction
costs or related construction problemns.
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In all instances, the maintenance work did not exceed the original scope

of worKk. There was no indication of any trend, pattern, or policy of
using nmintenance funds to subsidize any questionable construction
practices. In the projects reviewed, the State used nai ntenance funds for

aut hori zed repair purposes. The report did recomend that W/DEP conti nue
to use the best avail able technol ogy, as appropriate, to abate AMD.

4. Drawdown Analysis

Duri ng EY 2000, OSM conducted one draw down anal ysis. The review found
$172.94 in hospitality costs that M subsequently di sal |l owed. Because of
t he anal ysis, OSM deducted part of one enployee's salary fromthe grant,
and required a second enployee to maintain tinme sheets for a short tine to
figure out the percentage of their time to credit to the regulatory and
AML grant. These were ninor problens stemming primarily from some
bookkeepi ng confusi on.

5. Site Inspections (AML)

Duri ng EY 2000, the CHFO conducted partial oversight field reviews at five
projects: two mine drainage sites, tw mnmine refuse sites, and one
wat erl i ne extensi on.

The team reviewed two of the sites before a contract award. Reviewers
found no problens with work scope or NEPA review. The teamrevi ewed one
project at final inspection, and did reviews after final inspection at
projects with AVMD effluents. The minor objective in these projects was
the reduction of AM | oads. bservations show that they succeeded in
reduci ng AMD | oads to sonme extent. All other reclamati on aspects appeared
fully successful.

They reviewed one waterline project before a bid advertisenent. It was
determ ned that the project followed the scope and content in the approved
docunent ati on.

Field visits were nade to t hree CGBM WAt er shed Cooperative Agreenent (WCAP)
projects. None were under construction when observed.
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Appendix A: Tabular Summary

These tabl es present data pertinent to nmining operations and State
and Federal regulatory activities within West Virginia. They also
sumrari ze funding provided by OSM and West Virginia staffing.
Unl ess otherwi se specified, the reporting period for the data
contained in all tables is the same as the evaluation year.
Additional data used by OSMin its evauation of West Virginias
performance is available for review in the evaluation files
mai nt ai ned by the Charleston OSM O fi ce.



TABLE 1

COAL PRODUCTION
(Millions of short tons)

Period Surface Underground

mines mines Total
Coal Production® for entire State:
Calendar Year

1997 57.3 120.6 177.9
1998 54.7 118.0 172.7
1999 54.3 103.4 157.7
Total 166.3 342.0 508.3

A Coal production as reported in this table is the gross tonnage which includes coal
that is sold, used or transferred as reported to O

form OSM-1 line 8(a). Gross tonnage does not provide for a moisture reduction.
OSM verifies tonnage reported through routine auditing of mining companies. This
production may vary from that reported by States or other sources due to varying

methods of determining and reporting coal production.
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TAB

LE 2

INSPECTABLE UNITS
As of September 30, 2000

Number and status of permits
Coal mines Active or Inactive iﬁiﬁiﬂi iiraecargeij
temporarily
and related inactive  [ppo <11 bond | Abandoned Totals
facilities release
1P PP 1P PP 1P PP 1P PP 1P PP Total
' ' ' ! ' ' ' ' ' ' | _______________|
STATE and PRIVATE LANDS REGULATORY AUTHORITY: STATE
Surface mines 0 439 4 255 12 139 16 833 1.8 2,067.6 2,079.4
Underground mines 0 673 0 249 2137 1 1,059 13221 3222
Other facilities 0 483 1 71 3 64 4 618 5 4260 4265
Subtotals ol 1,595 5 575 16| 340 21| 2,510 12.4 2,816 2,828.1
FEDERAL LANDS REGULATORY AUTHORITY: STATE
Surface mines 0 0 0 0 0 0 0 0 0 0 0
Underground mines 0 2 0 2 0 1 0 5 0 0.6 6
Other facilities 0 0 0 4 0 0 0 4 0 0.5 1.5
Subtotals 0 2 0 6 0 1 0 9 0 1.1 1.1
ALLLANDS ®
Surface mines 0 439 4 255 12139 16 833 1.8 2,067.6 2,079.4
Underground mines 0 675 0 251 1 138 1 1,064 01 3227 322.8
Other facilities 0 483 1 75 3 64 4 622 0.55  426.5 427.0
Totals 0| 1,597 5 581 16| 341 21 12.4| 28168 2,829.2
Average number of permits per inspectable unit (excluding exploration sites) .. .................. 1
Average number of acres per inspectable unit (excluding exploration sites) ...................... 111
Num ber of exploration permits on State and private lands: . . 0 On Federal lands: 0
Num ber of exploration notices on State and private lands: . . . 465 On Federal lands: _0_

IP: Initial regulatory program sites.
PP: Permanent regulatory program sites.

of land.

When a unit is located on more than one type of land, includes only the acreage located on the indicated type

Numbers of units may not equal the sum of the three preceding categories because a single inspectable unit may
include lands in more than one of the preceding categories.
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TABLE 3

STATE PERMITTING ACTIVITY
As of September 30, 2000

Surface Underground Other
T¥pe of mines mines facilities Totals
application
App. App. App. App.
Rec. | Issued | Acres | Rec. | Issued | Acres* Rec. Issued | Acres Rec. Issued | Acres
|/ ] ] ] ]
New permits 37 19| 5,384 42 35 804 12 7 640 91 61 6,729
Renewals 47 38 | 16,967 61 | 64 | 2,084 39 | 40 | 3,991 1,470 | 142 | 23,042
Transfers, sales and XX 76 XX 70 XX 39 XX 185
assignments of permit
rights
Small operator 0 0
assistance
Exploration permits — — — — — — 109 105
Exploration notices® 0 0 0 0
Revisions (exclusive of 137 119 60 316
incidental boundary
revisions)
Incidental boundary 81 2,221 158 811 63 530 302 3,563
revisions
Totals 84 351 | 24,472 103 446 3,699 51 209 | 5,161 347 L1 | 33,334

OPTIONAL - Number of midterm permit reviews completed that are not reported as revisions 166
A Includes only the number of acres of proposed surface disturbance.

B State approval not required. Involves removal of less than 250 tons of coal and does not affect lands designated unsuitable
for mining.
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TABLE 4

OFF-SITE IMPACTS

RESOURCES AFFECTED
DEGREE OF IMPACT People I Land I Water I Structures Total
minor | moderate | major I minor | moderate | major I minor | moderate | major I minor | moderate | major ||

Blasting 1 1 0 0 0 0 2
TYPE Land Stability 20 1 0 0 0 0 21
OF Hydrology 0 0 ol 109 2 0 11
IMPACT Encroachment 18 0 0 0 0 0 18

Other 0

Total 0 0 0 39 2 0 109 2 0 0 0 0 152
Total number of inspectable units: _2,477
Inspectable units free of offsite impacts: _2,360

OFF-SITE IMPACTS ON BOND FORFEITURE SITES
RESOURCES AFFECTED
People I Land I Water I Structures Total
DEGREE OF IMPACT minor moderate | major I minor | moderate | major I minor | moderate | major I minor | moderate major ||

Blasting 0
TYPE Land Stability 8 1 9
OF Hydrology 3 30 29 62
IMPACT Encroachment 0

Other

Total 8 1 3 30 29 71
Total number of inspectable units: 334
Inspectable units free of offsite impacts: _ 263

Refer to the report narrative for complete explanation and evaluation ofthe information provided by this table.
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TABLE 5

ANNUAL STATE MINING AND RECLAMATION RESULTS

Bond release
phase

Phase I

Applicable performance standard

* Approximate original contour restored
* Topsoil or approved alternative replaced

Acreage released
during this
evaluation period
|

4,526

Phase II

* Surface stability )
» Establishment of vegetation

4,589

Phase 111

* Pos trnmm% land use/productivity restored

* Success ful permanent vegetation )

» Groundwater recharge, quality and quantity
restored . )

* Surface water quality and quantity restored

Bonded Acreage Status *
Total number of bonded acres at end of last review
period ®

Total number of acres bonded during this
evaluation year

Number of acres bonded during this evaluation
year that are considered remining, if available

Number of acres where bond was forfeited during
this evaluation year (also report this acreage on
Table 7)

9,145

Acres

279,680

10,292

NA

4,360

Bonded acreage is considered to ap proximate and represent the number of acres disturbed by
surface coal mining and reclamation operations.
Bonded acres in this category are those that have not received a Phase III or other final bond
release (State maintains jurisdiction).
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TABLES 6(A)

STATE OF WEST VIRGINIA
INSPECTION ACTIVITY

PERIOD: OCTOBER 1, 1999 - SEPTEMBER 30, 2000

Inspectable Uri Status Numbers of Inspections Conducted
Partial Complete

Active* 10,067 5,275
Inactive* 1,262 3,586
Abandoned* 2 16
Exploration* 172 334
Total 11,503 9,211

* Use terms as defined by the approved State program.
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TABLES 6(B)

STATE OF WEST VIRGINIA
ENFORCEMENT ACTIVITY

PERIOD: OCTOBER 1, 1999 - SEPTEM BER 30, 2000

Type of Number of Number of

Enforcement Action Actions* Violations*
Notice of
Violation 1,061 1,061
Failure-to-Abate
Cessation Order 188 188
Imminent Harm
Cessation Order 22 22

* Does not include those violations that were vacated.
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TABLES 6(C)

STATE OF WEST VIRGINIA
LANDS UNSUITABLE ACTIVITY

PERIOD: OCTOBER 1, 1999 - SEPTEM BER 30, 2000

Number of Petitions Received 0
Number of Petitions Accepted 0
Number of Petitions Rejected 0
Number of Decisions Declaring Lands Unsuitable 0 Acreage Declared as

Being Unsuitable

Number of Decisions Denying Lands Unsuitable 0 Acreage Declared as
Being Unsuitable
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TABLE 7

STATE BOND FORFEITURE ACTIVITY

(Permanent Program Permits)

Number Dollars Disturbed

of Sites Acres
Bonds forfeited as of September 30, 1999% 296 15,730,259 11,446
Bonds forfeited during EY 2000 64 4,134,024 4,360
Forfeited bonds collected as of September 30, 1999* 201 4,939,088 5,195
Forfeited bonds collected during EY 2000 18 1,326,790 673
Forfeiture sites reclaimed during EY 2000 32 712,083 E 902°
Forfeiture sites repermitted during EY 2000 1 40
Forfeiture sites unreclaimed as ofSeptember 30, 2000 322 15,356¢
Excess reclamation costs recovered from permittee 0 0
Excess forfeiture proceeds returned to permittee 0 0

A Includes data only for those forfeiture sites not fully reclaimed as of this date.
B Cost of reclamation, excluding general administrative expenses.

€ Permitted acres.

P Disturbed acres.
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TABLE 8

WEST VIRGINIA STAFFING
(Full-time equivalents at end of evaluation year)

Function EY 2000

Abandoned Mine Land Program Total 67
Regulatory program

Permit TEVIEW™ . . . . oottt e 48

Inspection® . . ... .. 75

BlastingC . .. ... 15

Other (administrative, fiscal, personnel, etc)® . ........ ... ... ... ... ....... 148
Total for Regulatory Program 286

A Includes 15 vacant positions.
B Includes 17 vacant positions.
€ Includes 10 vacant positions.

P Includes 31 vacant positions.
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TABLE 9

FUNDS GRANTED TO WEST VIRGINIA BY OSM
(Millions of dollars)
EY 2000
Federal Federal funding
Type of funds as a percentage of
grant awarded total program

costs
Administration and Enforce ment 7,517,645 50%
Abandoned Mie Lands 26,497,436 100%
Small Operator Assistance 152,670 100%
Mountaintop Removal/Valley Fill 30,000 100%

Cooperative Agreement
Totals 34,197,751

Two cooperative agreement applications for $9.8 million have been received but have
not yet been awarded.
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TABLE 10

ABANDONED MINE LAND RECLAMATION
NEEDS AND ACCOMPLISHMENTS SINCE PROGRAM APPROVAL

| Units ” Unfunded | Funded| Completed |

Problem Type Total
Priority 1 & 2 (Protection of public health, safety, and general welfare)
Clogged streams Miles 24.1 0.1 43.9 68.1
Clogged stream lands Acres 164.8 0.0 160.3 325.1
Dangerous highwalls Lin. Feet 1,355,922.00  4,800.0 225.698.0 1,586,420.0
Dangerous impoundments Count 669.0 5.0 380.0 1,054.0
Dangerous piles & embankments Acres 1,556.2 147.0 4.369.6 6,072.8
Dangerous slides Acres 341.2 2.0 471.7 814.9
Gases: hazard ous/exp losive Count 0.0 0.0 4.3 4.3
Hazardous equip. & facilities Count 786.0 14.0 470.0 1,270.0
Hazardous water bodies Count 24.0 1.0 8.0 33.0
Industrial/residential waste Acres 7.1 1.0 33.8 41.9
Portals Count 1,778.0 20.0 1,986.0 3,784.0
Polluted water: agric. & indust. Count 141.0 1.0 32.0 174.0
Polluted water : human con sumption Count 1,811.0 0.0 1,063.0 2.874.0
Subsidence Acres 771.5 29.9 248.9 1,050.3
Surface burning Acres 86.4 11.0 432.9 530.3
Underground mine fires Acres 1,937.5 0.0 19.3 1,956.8
Vertical openings Count 152.0 1.0 127.3 280.3
Priority 3 (Environmental restoration)
Benches Acres 221.8 0.0 27.0 248.8
Dumps Acres 49.5 0.0 2.0 51.5
Equipment/facilities Count 130.0 0.0 9.0 139.0
Gob piles Acres 1,918.9 0.0 270.0 2,188.9
Highwalls Feet 3,324,293.0 0.0 63,462.0 3,387,755.0
Haulroads Acres 13.6 0.0 0.0 13.6
Mine openings Count 32.0 0.0 9.0 41.0
Pits Acres 47.1 0.0 11.0 58.1
Spoil areas Acres 744.3 0.0 223.5 967.8
Slumps Acres 13.0 0.0 0.0 13.0
Slurry ponds Acres 35.3 0.0 0.0 13.0
Water problems Gal./min. 13,613.5 0.0 722.0 14,335.5
Other 155.0 0.0 0.0 155.0

Note: All data in this table are taken from the Abandoned Mine Land Inventory System (AMLIS)
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Appendix B: State Comments on the Report



Director's (ffice
#10 McJunkin Road
Witro, WV 25143-2506 DEPT ﬂ'
(304) TE90515 F N
{304) 750-0526 TERIOR

West Virginia Division of Environmental Pmtec‘m:m 1:33

Cecil H Underwond (T s 0
Governar )lr I

January 5, 2001

Roger C. Calhoun, Director
Office of Surface Mining

U.S. Department of Interior
Reclamation and Enforcement
1027 Virginia Street, East
Charieston, West Virginia 25301

Dear Roger;

The following reflects the WW DEP's comments to the draft Annual Evaluation
Summary Report for \Wast Virginia's Regulatory and Abandoned Mine Land
Reclamation Programs.

1 Page 2, 2" paragraph. Remove 3™ sentence. Statement is not definable.

2, Page 2, 3" paragraph: What is the relevance of reference to union or non-
unien? Reference should be delated.

3 Page 2, 5" paragraph: There are 102 operations with AQC variances, 60
mountaintop removal, and 42 steep slope.

4, Page 2, 5" paragraph: Last zentence - statement cannot be verified,

5. Page 2, last paragraph: Number of inspectable units is incorrect. ERIS is
tracking fraquency for £1960,

8. Page 6, B.1: 2" bullet should be deleted. The documentation issue was taken
care of in late 1999. The points reviewed were taken care of prior to that time.
Should this be brought up again?

7. Fage 6, B.1: Last bullet should be deleted. This was not in the work plans. It
was not an issue until OSM received the NOI

“To use all available resources to protect and Testore West Virginia's E m—-———
envirement in concert with the needa of and future senerations.” Baviroamennl Possicn
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Roger C. Calhoun, Director
FPage 2
January 5, 2001

10.

1.

12.

13.

14,

Page 8, #3, 3" paragraph: DEF officials provided OSM with a drafl response to
the February 8 letter during a Spring 2000 meeting in Pittsburgh,

Page 8, B.3, 4" paragraph: The state submitted its response to outstanding
program amendments in August of 2000 and submitted clarification of its iniial
response in Novembear of 2000,

Page 14, C.3, last parsgraph: The kst sentence is not accurate because |
relates to what Judge Chambers directed.

Fege 15, A, 1" paragraph:  Again, ERIS is fracking frequency for 1980
inspectable units.

Page 27, C.1: Does this data reflect the accomplishmants of the Emergancy
Piogram? OAMLR does not have a copy of Appendix A and, therefore, could
rnot corfirm theae figures.

Page 20, #4: Drawdewn Analysis—-AML has no state match requiremsnt,

Page 29, #5 Site Inspections. Did we actually reduce pH levels in our atternpt
to raise them?

Should you have any questions or require additional infammation regarding the abowve,
pleaze do not hasitata to contacl me,

Sincerely,

Ml & et

Michael C. Castle

Director
MCCigh
co: Charles Stovar
John Alles
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Appendix C: OSM Response to State Comments



WVDEP

APPENDIX C - OSM RESPONSE TO STATE COMMENTS

Comment #1

Page 2, 2" paragraph: Renove 3¢ sentence. Statenment is not definable.

Response to WVDEP Comment #1

WVDEP

OSM noted that 79 percent of the State’s coal reserves are recoverable
t hr ough under ground mi ni ng met hods. The W/DEP stated that this statenment
is not definable. This statistic was conputed using data fromthe U. S
Depart ment of Energy’s Coal Industry Annual 1998. Simlar infornmation was
contained in last year’s Annual Report. At W/DEP' s request, OSM has
agreed to renove the statement.

Comment #2

Page 2, 3'¢ paragraph: What is the relevance of reference to union or non-
uni on? Reference should be del et ed.

Response to WVDEP Comment #2

WVDEP

OSM stated that 53 percent of the coal produced in the Sate is produced
at non-union nines and the remainder is produced at union nines. The
W/DEP questi oned the rel evance of the reference to uni on or non-uni on coal
production. The overviewis intended to give the reader an insight into
t he history, production, enpl oyment, and econonic effects of the State’'s
coal mning industry. Because this was the first year in recent history
that non-union coal production has exceeded union coal production, OSM
thought that it was inmportant to note this devel oprment. However, at
WDEP' s request, OSM has agreed to renove the reference.

Comment #3

Page 2, 5'" paragraph: There are 102 operations with ACC variations, 60
nount ai ntop renoval, and 42 steep sl ope.

Response to WVDEP Comment #3

WVDEP

OSMnoted in the draft report that 102 nmountai ntop m ni ng operati ons were
permitted in the State with variances from approxi mate ori gi nal contour
(AQCC) . The WDEP conmented that there are 102 operations wth ACC
vari ances, 60 mountai ntop renoval, and 42 steep slope. OSMnotes that the
term "mountai ntop mning" includes both nountaintop renoval and steep
sl ope mi ning operations with AOCvariances. OSMagrees with the State and
has nodified this sectionto clarify that there are 60 nmountai ntop renoval
and 42 steep slope mining operations with ACC vari ances.

Comment #4

Page 2, 5'" paragraph: Last sentence - statement cannot be verified.



Response to WVDEP Comment #4

WVDEP

OSM st at ed t hat mount ai ntop nmi ni ng operati ons conprise only 12 percent of
the State’'s total surface mning operations, but account for about 27
percent of the acres under surface mning permts. The WDEP conmented
that the statenment cannot be verified. This statenent was derived from
information in ERIS and Table 2. It is inportant to note that even though
nount ai ntop mining operations conprise a relatively small nunber of the
State’s surface mning operations, they constitute a |arge percentage of
acres under pernmit, but perhaps less than what nost people think, given
the recent controversy over nountai ntop m ning.

Comment #5

Page 2, |ast paragraph: Nunber of inspectable units is incorrect. ER'S
is tracking frequency for £1960.

Response to WVDEP Comment #5

WVDEP

The ERI S i nspection frequency report for the | ast quarter of cal endar year
2000 identifies 1,961 pernmits. The OSM inspectable units table and the
permits identified in the ERIS report were conpared. The OSM i nspect abl e
units was found to have 20 sites which should not have been included for
Sept enber 30, 2000. These were removed and the total nunber of
i nspectable units is now 2,540. The difference of 579 sites is nmade up of
the followi ng: 51 post 9/30/00 final bond rel eases; 165 sites with the NS
(not started) status in ERIS 354 bond forfeiture sites with reclanmation
liability or insufficient time to determine if reclamtion has been
successful; 5 sites without bond release status in ERI'S but w thout any
i nspections during EY 2000; 2 sites with bond forfeitures that occurred
after 9/30/00; 1 site currently subject to a surety agreenment; and, 1 site
currently being inspected but not identified on the WDEP |ist. Sites in
all of these categories are included as "inspectable units." The ER'S
list did not include any sites that were not included in the OSMtable.

| nspectabl e unit nunbers in the of f-site i npacts di scussi on and Table 4 do
not match up exactly with the figures in Table 2. Due to tighter tine
constraints for submitting the off-site i npact report, these figures were
collected fromJuly 1, 1999, to June 30, 2000, instead of from Cctober 1

1999, to Septenber 30, 2000. This results in different numbers for
i nspectable units. The figures used in the off-site inpacts discussion
and Table 4 are the sane ones transnitted to WWEP in the off-site inpact
report on Septenber 18, 2000. OSM acknowl edges that additiona

coordi nati on with W/DEP may be needed i n devel opi ng t hese nunbers for our
annual reports due to the conplexity of the databases WDEP uses.

Comment #6
Page 6, B.1: 2" bullet should be deleted. The docunentation issue was

taken care of in late 1999. The points reviewed were taken care of prior
to that time. Should this be brought up agai n?

Response to WVDEP Comment #6

OSM made no changes in the report related to these comments for the
foll owi ng reasons.



The issues identified in this Annual Sumary Report, regarding
Contemporaneous Reclamation, are nerely excerpts fromthe expanded report
entitled “The Evaluation of Wst Virginia’s Inplenentation of the
Cont enmpor aneous Recl amation Provisions of Its Approved Program” This
report was provided to WDEP for review and conment on tober 20, 2000,
and suggested changes adopted, pertaining to these issues. The report
does reflect changes the WHDEP has nmade or is making to correct this
matter, and a future oversight review of this issue may be appropriate to
eval uate the success of these permtting operational changes.

WVDEP Comment #7

Page 6, B.1l: Last bullet should be deleted. This was not in the work
plans. It was not an issue until OSMreceived the NO.

Response to WVDEP Comment #7

OSM made no changes related to this comment for the foll owi ng reason. OSM
di sagrees with the WDEP' s recollection of the Wirk Plan content. The
Revi ew Met hodol ogy of the Workplan for the Contenporaneous Reclamation
study notes that “This revieww || al so consider if bond anbunts have been
set to reflect greater areas of disturbance where applicable.” The
response for coment #6 also applies to this comment. Further, OSM
di sagrees that this was not an issue until receipt of the NO. OSM has
been concerned about the adequacy of the West Virginia bonding program
since 1991.

WVDEP Comment #8

Page 8, #3, 3'Y paragraph: DEP officials provided OSM with a draft
response to the February 8 letter during a Sring 2000 neeting in
Pi tt sbur gh.

Response to WVDEP Comment #8

OSM stated in the draft report that WHDEP was provided a |listing of all
out standing required anendments and 30 CFR Part 732 notifications on
February 8, 2000, and the State provided an i nformal response on August 3,
2000. The WYDEP noted that the State provided OSM a draft response to
the February 8 letter during a Spring 2000 neeting in Pittsburgh. osMm
acknow edges that the State submitted a draft response in March 2000, but
the informal response was not submtted until August 3, 2000. The State’'s
formal response to nobst of its outstanding required anmendnents was
subm tted on Novenber 30, 2000.

WVDEP Comment #9
Page 8, B.3., 4" paragraph: The state submitted its response to
outstanding program anendments in August of 2000 and submtted
clarification of its initial response in Novenber of 2000.

Response to WVDEP Comment #9
CSM stated in the draft report that WDEP had not subnmitted anmendnents to
address the thirty-one 30 CFR Part 732 deficiencies at the end of the

evaluation period. The State noted that it had subnmitted a response to
the outstanding program amendnents in August of 2000 and submitted
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WVDEP

clarification of its initial response in November of 2000. OSM agrees
with this conment, but the paragraph in question concerns outstanding 30
CFR Part 732 notifications, not the required amendnents that are codified
at 30 CFR 948. 16. WDEP submitted a formal response to nost of its
out standing 30 CFR Part 732 notifications on Decenber 20, 2000.

Comment #10

Page 14, C. 3, |ast paragraph: The |last sentence is not accurate because
it relates to what Judge Chanbers directed.

Response to WVDEP Comment #10

WVDEP

Inits summation of litigation pertaining to OVEC and HCPA v. W/DEP, Civil
Action No. 3:00-0058, OSMstated in the draft report that Judge Chanbers
directed the State to conduct additional assessnments to deternmine if the
proposed nmining activities are likely to cause material danmage to the
hydr ol ogi ¢ bal ance. The State conmented that the |last sentence is not
accurate because it relates to what Judge Chambers directed. OosM
di sagrees and believes that the statenent is accurate. Inhis prelimnary
i njunction order of June 22, 2000, with regard to IBR No. 6, Judge
Chanbers stated that since frequent nonconpliance with iron linmts is
clearly denonstrated in the data relied on for the CH A Defendant Castle
must further investigate the current source to deternine whether the
cumul ative inpact of that source and the proposed project wll cause
mat eri al damage.

Comment #11

Page 15, A, 1%t paragraph: Again, ERIS is tracking frequency for %1960
i nspectabl e units.

Response to WVDEP Comment #11

WVDEP

See response to Comment #5.
Comment #12
Page 27, C. 1: Does this data reflect the acconplishnents of the Energency

Progran? OAMLR does not have a copy of Appendi x A and, therefore, could
not confirmthese figures.

Response to WVDEP Comment #12

WVDEP

OSM provi ded a sunmary table of AMLR program acconplishment. The WDEP
asked if this data included the acconplishments of the AM. Energency
Program All data is from the National Abandoned M ne Land Inventory
System (AMLIS). The W/DEP staff enter and update all data into this
system

Comment #13

Page 29, #4: Drawdown Anal ysi s—-AM. has no state natch requirenent.



Response to WVDEP Comment #13
OSMreferred to state match in a di scussion of the drawdown anal ysis. The
W/DEP correctly pointed out that there is no requirenent for state match
in the AML program The reference to State nmatch is deleted.

WVDEP Comment #14

Page 29, #5: Site Inspections: Did we actually reduce pH levels in our
attenpt to raise thenf

Response to WVDEP Comment #14

OSMincorrectly referred to a drop in pH as a result of reclamation. In
response to the State’'s comment, this has been changed to a drop in AMD
| oads.



